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SECTION 2004 TO AND TO ADD CHAPTER 3 3 (COMM ENCI NG WITH SECTION 12114) TO
PART 2 OF DIVISION 2 OF, THE PUBLIC CONTRACT CODE, relating to automatic decision
systems.

Digest




Page 2 of 14
2021 Bill Text CA A.B. 13

DIGEST:
LEGISLATIVE COUNSEL'S DIGEST
AB 13, as amended, Chau. -Personal-rights— PUBLIC CONTRACTS:. automated decision systems.

EXISTING LAW GOVERNING THE ACQUISITION OF INFORMATION TECHNOLOGY GOODS
AND SERVICES REQUIRES ALL CONTRACTS FOR THE ACQUISITION OF INFORMATION
TECHNOLOGY GOODS AND SERVICES RELATED TO INFORMATION TECHNOLOGY
PROJECTS, AS DEFINED, TO BE MADE BY, OR UNDER THE SUPERVISION OF, THE
DEPARTMENT OF TECHNOLOGY, AS PRESCRIBED. EXISTING LAW REQUIRES ALL OTHER
CONTRACTS FOR THE ACQUISITION OF INFORMATION TECHNOLOGY GOODS OR
SERVICES, WHETHER BY LEASE OR PURCHASE, TO BE MADE BY OR UNDER THE
SUPERVISION OF THE DEPARTMENT OF GENERAL SERVICES. EXISTING LAW GRANTS
THE DEPARTMENT OF TECHNOLOGY OR THE DEPARTMENT OF GENERAL SERVICES
FINAL AUTHORITY IN THE DETERMINATION OF INFORMATION TECHNOLOGY
PROCUREMENT PROCEDURES APPLICABLE TO SPECIFIED ACQUISITIONS. EXISTING LAW
GRANTS THE DEPARTMENT OF TECHNOLOGY THE FINAL AUTHORITY IN THE
DETERMINATION OF INFORMATION TECHNOLOGY PROCUREMENT POLICY.

EXISTING LAW STATES THE INTENT OF THE LEGISLATURE THAT THOSE POLICIES AND
PROCEDURES DEVELOPED BY THE DEPARTMENT OF TECHNOLOGY AND THE
DEPARTMENT OF GENERAL SERVICES PROVIDE FOR, AMONG OTHER THINGS, THE
EXPEDITIOUS AND VALUE-EFFECTIVE ACQUISITION OF INFORMATION TECHNOLOGY
GOODS AND SERVICES TO SATISFY STATE REQUIREMENTS. EXISTING LAW PROVIDES
THAT, FOR THESE PURPOSES, "VALUE-EFFECTIVE ACQUISITION" MAY BE DEFINED TO
INCLUDE, AMONG OTHER THINGS, THE OPERATIONAL COST THAT THE STATE WOULD
INCUR IF THE BID OR PROPOSAL IS ACCEPTED, THE QUALITY OF THE PRODUCT OR
SERVICE, OR ITS TECHNICAL COMPETENCY, AND INNOVATIVE USE OF CURRENT
TECHNOLOGIES AND QUALITY RESULTS.

EXISTING LAW REQUIRES CONTRACT AWARDS FOR ALL LARGE-SCALE SYSTEMS
INTEGRATION PROJECTS TO BE BASED ON THE PROPOSAL THAT PROVIDES THE MOST
VALUE-EFFECTIVE SOLUTION TO THE STATE'S REQUIREMENTS, AS DETERMINED BY THE
EVALUATION CRITERIA CONTAINED IN THE SOLICITATION DOCUMENT. EXISTING LAW
REQUIRES EVALUATION CRITERIA FOR THE ACQUISITION OF INFORMATION
TECHNOLOGY GOODS AND SERVICES, INCLUDING SYSTEMS INTEGRATION, TO PROVIDE
FOR THE SELECTION OF A CONTRACTOR ON AN OBJECTIVE BASISNOT LIMITED TO COST
ALONE. EXISTING LAW REQUIRES SPECIFIED PROCESSES AND PROCEDURES FOR THE
SOLICITATION FOR ACQUISITIONS, THE EVALUATION OF PROPOSALS, THE SELECTION
OF CONTRACTORS, AND THE CONSIDERATION OF PROTESTS BY PARTICIPATING
BIDDERS.

THISBILL WOULD ENACT THE AUTOMATED DECISION SYSTEMS ACCOUNTABILITY ACT
OF 2021 AND STATE THE INTENT OF THE LEGISLATURE THAT STATE AGENCIES USE AN
ACQUISITION METHOD THAT MINIMIZES THE RISK OF ADVERSE AND DISCRIMINATORY
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IMPACTS RESULTING FROM THE DESIGN AND APPLICATION OF AUTOMATED DECISION
SYSTEMS. THE BILL WOULD DEFINE "AUTOMATED DECISION SYSTEM" FOR PURPOSES OF
THE BILL'S PROVISIONS TO MEAN A COMPUTATIONAL PROCESS, INCLUDING ONE
DERIVED FROM MACHINE LEARNING, STATISTICAL MODELING, DATA ANALYTICS, OR
ARTIFICIAL INTELLIGENCE, THAT ISSUES A SCORE, CLASSIFICATION,
RECOMMENDATION, OR OTHER SIMPLIFIED OUTPUT THAT IS USED TO SUPPORT OR
REPLACE HUMAN DECISIONMAKING AND MATERIALLY IMPACTS NATURAL PERSONS.

THE BILL WOULD REQUIRE CONTRACT AWARDS FOR GOODS OR SERVICES THAT
INCLUDE THE USE, LICENSING, OR DEVELOPMENT OF AN AUTOMATED DECISION
SYSTEM FOR A HIGH-RISK APPLICATION, AS DEFINED, TO BE BASED ON THE PROPOSAL
THAT PROVIDES THE MOST VALUE-EFFECTIVE SOLUTION TO THE STATES
REQUIREMENTS, AS DETERMINED BY THE EVALUATION CRITERIA CONTAINED IN THE
SOLICITATION DOCUMENT, AND TO BE DETERMINED BASED ON COMPREHENSIVE
ASSESSMENT OF OBJECTIVE CRITERIA NOT LIMITED TO COST ALONE. THE BILL WOULD
REQUIRE AWARDING OF CONTRACTS SUBJECT TO THE BILL'S PROVISIONS TO BE
CONDUCTED PURSUANT TO THE REQUIREMENTS REFERENCED ABOVE FOR AWARDING
CONTRACTS FOR LARGE-SCALE INTEGRATION PROJECTS BASED ON THE PROPOSAL
THAT PROVIDES THE MOST VALUE-EFFECTIVE SOLUTION TO THE STATE'S
REQUIREMENTS. UNDER THE BILL, TO BE CONSIDERED RESPONSIVE TO A SOLICITATION
FOR THESE CONTRACT, A BID RESPONSE WOULD BE REQUIRED TO INCLUDE AN
AUTOMATED DECISION SYSTEM [IMPACT ASSESSMENT THAT MAKES CERTAIN
DISCLOSURES, INCLUDING, AMONG OTHERS, CERTAIN TESTS OF THE SYSTEM TO HELP
ASSESS RISKS POSED TO THE PRIVACY OR SECURITY OF PERSONAL INFORMATION AND
RISKS THAT MAY RESULT IN INACCURATE, UNFAIR, BIASED, OR DISCRIMINATORY
DECISIONS IMPACTING NATURAL PERSONS.

THE BILL WOULD REQUIRE THE DEPARTMENT OF TECHNOLOGY, ON OR BEFORE
JANUARY 1, 2023, TO ESTABLISH AND MAKE PUBLIC GUIDELINES FOR IDENTIFYING
AUTOMATED DECISION SYSTEMS THAT ARE SUBJECT TO THE BILL'S REQUIREMENTS.
THE BILL WOULD REQUIRE A STATE AGENCY TO SUBMIT TO THE DEPARTMENT, WITHIN
10 DAYS OF AWARDING SUCH A CONTRACT, A HIGH-RISK AUTOMATED DECISION
SYSTEM ACCOUNTABILITY REPORT THAT INCLUDES, AMONG OTHER THINGS, A
DESCRIPTION OF ANY POTENTIAL DISPARATE IMPACTS, AS SPECIFIED, FROM THE
PROPOSED USE OF THE AUTOMATED DECISION SYSTEM, AND A DETAILED MITIGATION
PLAN FOR IDENTIFYING AND MINIMIZING THE POTENTIAL FOR ANY DISPARATE
IMPACTS THROUGHOUT THE CONTRACTED USE OF THE SYSTEM. THE BILL WOULD
REQUIRE, WITHIN 30 DAY S OF SUCH A CONTRACT AWARD AND FOR THE DURATION OF
THE CONTRACT, THE DEPARTMENT TO PUBLISH ON ITS INTERNET WEBSITE THE
AUTOMATED DECISION SYSTEM IMPACT ASSESSMENT SUBMITTED BY THE
CONTRACTOR AND THE HIGH-RISK AUTOMATED DECISION SYSTEM ACCOUNTABILITY
REPORT PREPARED BY THE STATE AGENCY. THE BILL WOULD AUTHORIZE THE
DEPARTMENT TO ADOPT REGULATIONS AND PUBLISH GUIDELINES AS NECESSARY TO
EFFECTUATE THE PURPOSES OF THE BILL.

THE BILL WOULD AUTHORIZE A LOCAL AGENCY, FOR A CONTRACT FOR A GOOD OR
SERVICE THAT INCLUDES THE USE, LICENSING, OR DEVELOPMENT OF AN AUTOMATED
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DECISION SYSTEM FOR A HIGH-RISK APPLICATION, TO REQUIRE A BID RESPONSE
SUBMITTED BY A PROSPECTIVE CONTRACTOR TO INCLUDE AN AUTOMATED DECISIONS
SYSTEM IMPACT ASSESSMENT IN ORDER TO BE CONSIDERED RESPONSIVE TO THE
SOLICITATION. THE BILL WOULD ALSO AUTHORIZE THE LOCAL AGENCY TO BASE THE
CONTRACT AWARD ON THE PROPOSAL THAT PROVIDES THE MOST VALUE-EFFECTIVE
SOLUTION TO THE AGENCY'S REQUIREMENTS PURSUANT TO THE ABOVE-DESCRIBED
PROVISIONS OF THE BILL.
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Vote Required: MAJORITY Appropriation: NO Fiscal Committee: YES Local Program: NO Immediate
Effect NO Urgency: NO Tax Levy: NO Election: NO Usual Current Expenses: NO Budget Bill: NO Prop
25 Trailer Bill: NO

Text

The people of the State of California do enact as follows:

SECTION 1. SECTION 2004 ISADDED TO THE PUBLIC CONTRACT CODE, TO READ:
2004.

(@
For purposes of this section, "value-effective" has the same meaning as that term is defined
in Chapter 3.3 (commencing with Section 12114) of Part 2.
(b)
Notwithstanding any other provision of law requiring a local agency to award contracts to
the lowest responsible bidder, alocal agency may, for a contract for a good or service that
includes the use, licensing, or development of an automated decision system for a high-risk
application, do both of the following:
(1)
Require a bid response submitted by a prospective contractor to include an automated
decision system impact assessment in order to be considered responsive to the
solicitation.
2
Base the contract award on the proposal that provides the most value-effective solution

to the agency's requirements, pursuant to Chapter 3.3 (commencing with Section
12114) of Part 2.

SEC. 2. CHAPTER 3.3 (COMMENCING WITH SECTION 12114) IS ADDED TO PART 2 OF
DIVISION 2 OF THE PUBLIC CONTRACT CODE, TO READ:
3.3.
Acquisition of Automated Decision Systems for High-Risk Applications
12114.

This chapter shall be known and may be cited as the Automated Decision Systems
Accountability Act of 2021.

12114.5.

It is the intent of the Legislature that agencies of the state use an acquisition method that
minimizes the risk of adverse and discriminatory impacts resulting from the design and
application of automated decision systems.

12115.
For purposes of this chapter, the following shall apply:

(@
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"Automated decision system” means a computational process, including one derived from
machine learning, statistical modeling, data analytics, or artificial intelligence, that issues a
score, classification, recommendation, or other simplified output that is used to support or
replace human decisionmaking and materially impacts natural persons.

(b)
"High-risk application” means a use of an automated decision system for which any of the
following apply:

(1)
Poses a significant risk to the privacy or security of personal information or has the
potential to result in inaccurate, unfair, biased, or discriminatory decisions impacting
natural persons, taking into account the novelty of the technology used and the nature,
scope, context, and purpose of the automated decision system.

(2
Affects the lega rights, health and well-being, or economic, property, or employment
interests of anatural person, or otherwise significantly impacts a natural person.

©)
Involves the persona information of a significant number of individuals with regard to
race, color, national origin, political opinions, religion, trade union membership,
genetic data, biometric data, health, gender, gender identity, sexuality, sexual
orientation, criminal record, or any other characteristic identified in the Unruh Civil
Rights Act (Section 51 of the Civil Code).

(4)
Meets any other criteria established by the Department of Technology in regulations
Issued pursuant to Section 12117.

(©)
"Simplified output” means output composed of fewer dimensions than the respective inputs
used to generate it.

(d)

"Value-effective” includes, but is not limited to, the following:

(1)
The quality and effectiveness of steps taken by the prospective contractor to prevent
disparate impacts on the basis of characteristics identified in the Unruh Civil Rights
Act (Section 51 of the Civil Code).

@)
The extent and quality of the internal policy adopted by the prospective contractor for
how bias in the automated decision system, is identified and mitigated to prevent
disparate impacts on the basis of characteristics identified in the Unruh Civil Rights
Act (Section 51 of the Civil Code), and how it will respond to claims or evidence of
bias that may arise within the terms of the contract.

12115.3.
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On or before January 1, 2023, the department shall establish and make public
guidelines for identifying automated decision systems that are subject to the
requirements set forth in Section 12115.5.

12115.5.
(@

Contract awards for goods or services that include the use, licensing, or
development of an automated decision system for a high-risk application shall
be based on the proposal that provides the most value-effective solution to the
state's requirements, as determined by the evaluation criteria contained in the
solicitation document, and shall be determined based on comprehensive
assessment of objective criterianot limited to cost alone.

(b)
Awarding of contracts subject to this chapter, including, but not limited to,
solicitation for acquisitions, evaluation of proposals, and selection of
contractors, shal be conducted pursuant to the requirements specified in
Section 12102.2 for awarding contracts based on the proposal that provides the
most value-effective solution to the state's requirements.

(©)
A bid response submitted by a prospective contractor for a good or service that
includes the use, licensing, or development of an automated decision system for
a high-risk application shall not be considered responsive to the solicitation
document unless the bid response includes an automated decision system
impact assessment that makes the following disclosures to the contracting

agency:
(1)

Specify the name, vendor, and version of the automated decision system and
describe its general capabilities, including, but not limited to, reasonably
foreseeabl e capabilities outside the scope of its proposed use.

2
Describe the purpose of the automated decision system, including, but not
limited to, the decision or decisions it can make or support, and its intended
benefits compared to alternatives, including, but not limited to, the results of
any research assessing its efficacy and relative benefits.

3
Provide a thorough explanation of how the automated decision system
functions, the logical relationship between data inputs and outputs, and how
those outputs relate to the decision or decisions made or supported by the
system, including, but not limited to, limitations on inferences that can be
drawn from those results.

(4)
Describe the affirmative steps the prospective contractor has taken, or any
third-party engagement, to conduct legitimate, independent, and reasonable
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tests of the automated decision system to help assess any risks posed to the
privacy or security of personal information and any risks that may result in
Inaccurate, unfair, biased, or discriminatory decisions impacting natural
Persons.

)
Describe any potential disparate impacts on the basis of characteristics
identified in the Unruh Civil Rights Act (Section 51 of the Civil Code) from
the proposed use of the automated decision system, including, but not
limited to, reasonably foreseeable capabilities outside the scope of its
proposed use.

(6)
Describe any internal policies the prospective contractor has adopted for
identifying potential disparate impacts on the basis of characteristics
identified in the Unruh Civil Rights Act (Section 51 of the Civil Code)
resulting from the proposed use of the automated decision system.

()
Provide best practices for the proposed high-risk application of the
automated decision system to avoid or minimize any disparate impacts on
the basis of characteristics identified in the Unruh Civil Rights Act (Section
51 of the Civil Code), including all of the following:

(A)
How and when the automated decision system should be deployed or
used, and the relevant technical expertise necessary to minimize the
potential for inaccurate, unfair, biased, or discriminatory decisions
Impacting natural persons.

(B)
How to limit the collection and retention of information to that which is
directly relevant and necessary for the specified purpose.

©)
How automated decision system data should be stored and accessed to
mitigate security risks and threats.

)
Any additional information specified in the solicitation, or otherwise
required by the contracting agency for the purpose of effectively evaluating
and avoiding or minimizing disparate impacts on the basis of characteristics
identified in the Unruh Civil Rights Act (Section 51 of the Civil Code) from
the use of the automated decision system.

9)

Any additional information required in accordance with regulations adopted
by the Department of Technology pursuant to Section 12117.

12116.
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A state agency that awards a contract for goods or services that include the use, licensing, or
development of an automated decision system for a high-risk application shall, within 10 days
of awarding that contract, submit to the Department of Technology a high-risk automated
decision system accountability report, including, but not limited to, a clear and understandable
statement of the following:

(@

The name, vendor, and version of the automated decision system.

(b)
The type or types of data that will be used as inputs for the automated decision system,
how that data will be generated, collected, and processed, and the type or types of data the
systemislikely to generate in the course of its proposed use.

(©)
A description of the purpose of the automated decision system, including what decision or
decisions it will be used to make or support, and a detailed determination of whether, and
how, the system serves reasonable objectives and furthers alegitimate interest.

(d)

A clear use and data management policy that includes protocols for the following:

1

How and when the automated decision system will be deployed or used and by whom,
including, but not limited to, the relevant technical expertise of the user or users, the
factors that will be used to determine where, when, and how the technology will be
deployed, whether the technology will be operated continuously or used only under
specific circumstances, if the system will be operated or used by another entity on
behalf of the agency, and, if so, an explicit description of the conditions of that entity's
access and applicable protocols.

2
Any additional rules and processes that will govern the use of the automated decision
system.

3
How automated decision system data will be securely stored and accessed, whether the
agency intends to share access to the automated decision system or the data from that
automated decision system with any other entity, and, if so, the purpose for sharing that
access or data, the specific entities with whom that access or data will be shared, and
the manner in which that access or data will be shared, including, but not limited to,
specific protocols to ensure compliance with any applicable privacy and security laws.

(4)
How the agency will ensure that all personnel who operate the automated decision
system or access its data are knowledgeable about, and able to ensure compliance with,
the use and data management policy prior to the use of the automated decision system
and throughout its contracted use.

(€)
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A description of how the agency will ensure that all personnel responsible for the adoption
and operation of the automated decision system understand the system's decisional criteria,
the respective weights of those criteria, and the factors that may affect or underlie specific
results the system produces.

()
A description of any public or community engagement that has been carried out, and any

intended future public or community engagement, pertaining to the use of the automated
decision system.

(9
A description of any potential disparate impacts on the basis of characteristics identified in
the Unruh Civil Rights Act (Section 51 of the Civil Code) from the proposed use of the
automated decision system, and a detailed mitigation plan for identifying and minimizing
the potential for any disparate impacts throughout the contracted use of the system,
including, but not limited to, any procedures to regularly audit its performance.

(h)
A description of the fiscal impact of the use, licensing, and deployment of the automated
decision system, including, but not limited to, initial acquisition costs, ongoing operating
costs such as maintenance, personnel, legal compliance, auditing, data retention, and
security costs, and any cost savings that would be achieved through the use of the
automated decision system, as well as a comparison with the costs of alternative solutions
for achieving the agency's purposes.

The extent to which members of the public have access to the results of the automated
decision system and are able to correct or object to its results, and where and how that
information will be made available and any applicable procedures for initiating corrections
or objections, as appropriate.

12116.5.

@
Within 30 days of a contract award by a state agency for goods or services that
include the use, licensing, or development of an automated decision system for a
high-risk application, and for the duration of that contract, the Department of
Technology shall publish on its internet website the automated decision system
impact assessment submitted pursuant to subdivision (c) of Section 12115.5 and the
report prepared pursuant to Section 12116.

(b)
This section shall not be construed to require the publication of trade secrets, as
defined in Section 3426.1 of the Civil Code.

12117.

The Department of Technology may adopt regulations and publish guidelines as necessary to
effectuate the purposes of this chapter.
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